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§4.240 Decision of the administrative
law judge or Indian probate judge
and notice thereof.

(a) The administrative law judge or
Indian probate judge must decide the
issues of fact and law involved in any
formal proceedings and must incor-
porate the following in his or her deci-
sion:

(1) In all cases, the names, identi-
fying numbers as assigned by BIA,
birth dates, relationships to the dece-
dent, and shares of heirs, with cita-
tions to the law of descent and dis-
tribution in accordance with which the
decision is made, or the fact that the
decedent died leaving no legal heirs;

(2) In testate cases, approval or dis-
approval of the will with construction
of its provisions, and the names, identi-
fying numbers as assigned by BIA, and
relationships to the testator of all
beneficiaries and a description of the
property which each is to receive;

(3) Allowance or disallowance of
claims against the estate;

(4) Whether heirs or beneficiaries are
non-Indian, exclusively alien Indians,
or Indians whose property is not sub-
ject to Federal supervision; and

(5) A determination of any rights of
dower, curtesy, or homestead that may
constitute a burden upon the interest
of the heirs.

(b) When the administrative law
judge or Indian probate judge issues a
decision, he or she must:

(1) Issue a notice of the decision to
all parties who have or claim any in-
terest in the estate; and

(2) Must mail a copy of the notice, to-
gether with a copy of the decision, to
the Superintendent and to each inter-
ested party simultaneously.

(c) The decision will not become final
and no distribution may be made there-
under until the expiration of the 60
days allowed for the filing of a petition
for rehearing by aggrieved parties as
provided in §4.241.
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§4.241

§4.241 Rehearing.

(a) Any person aggrieved by the deci-
sion of the administrative law judge or
Indian probate judge may, within 60
days after the date on which notice of
the decision is mailed to the interested
parties, file with the administrative
law judge or Indian probate judge a
written petition for rehearing.

(1) The petition must:

(i) Be under oath; and

(ii) State specifically and concisely
the grounds on which it is based.

(2) If the petition is based on newly-
discovered evidence, it must:

(i) Be accompanied by affidavits or
declarations of witnesses stating fully
what the new testimony is to be; and

(ii) State justifiable reasons for the
failure to discover and present that
evidence, tendered as new, at the for-
mal hearings held before the issuance
of the decision.

(b) The administrative law judge or
Indian probate judge, upon receiving a
petition for rehearing, must promptly
forward a copy to the Superintendent.
The Superintendent must not initiate
payment of claims or distribute the es-
tate while such petition is pending, un-
less otherwise directed by the adminis-
trative law judge or Indian probate
judge.

(c) If proper grounds are not shown,
or if the petition is not filed within the
time prescribed in paragraph (a) of this
section, the administrative law judge
or Indian probate judge will:

(1) Issue an order denying the peti-
tion and setting forth his or her rea-
sons therefor; and

(2) Furnish copies of the order to the
petitioner, the Superintendent, and the
interested parties.

(d) If the petition appears to show
merit, the administrative law judge or
Indian probate judge must:

(1) Cause copies of the petition and
supporting papers to be served on those
persons whose interest in the estate
might be adversely affected by the
granting of the petition;

(2) Allow all persons served a reason-
able, specified time in which to submit
answers or legal briefs in opposition to
the petition; and

(3) Reconsider, with or without a
hearing as he or she may determine,
the issues raised in the petition; he or



